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Court of Appeals of the District of Columbia 


No. 4(520. 


Bennie Marks, Appellant, 
vs. 

W. E. Eckerman et al. 


a Supreme Court of the District of Columbia. 

i 

i 

Habeas Corpus. 

In the Matter of the Petition of Bennie Marks for 

Habeas Corpus. 

i 

United States of America, 

District of Colu m L ia , s.s* ; 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 

i 

1 Petition for Writ of Habeas Corpus. \ 

Filed Mav 26, 1927. ! 

In the Supreme Court of the District of Colombia. 

I 

Habeas Corpus. No. 1427. 

| 

In the Matter of the Petition of Bennie Marks for 

Habeas Corpus. 

i 

i 

i 

To the Honorable the Justices of the Supreme I Court of 
the District of Columbia: 

l 

Your petitioner Bennie Marks respectfully represents to 
the Court as follows: 
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1. That lie is a citizen of the United States and a resi¬ 
dent of the District of Columbia. 

2. That he is now unjustly and illegally held and re¬ 
strained of his liberty in the said District of Columbia bv 

• % 

W. E. Eckerman and Edward McDonnell, Agents of the 
State of Ohio, by virtue of an alleged demand made by 
the Governor of the State of Ohio for his conveyance to 
the said State of Ohio to answer an alleged charge of vio¬ 
lation of Section 12437 of the ('ode of Ohio, to wit, burg¬ 
lary in an inhabited dwelling: that there is no color or 
pretense whatever for his detention. 

3. That tin' facts alleged in said demand bv the Governor 
of the State of Ohio upon which the requisition is based 
are not true and he is not a fugitive from justice nor is he 
guiltv of anv crime under the laws of the State of Ohio. 

4. Your petitioner asserts and charges that the requisi¬ 
tion and papers issued by the alleged Governor of the State 
of Ohio fail to comply with the Constitution of the United 

States and with Sections 5278 and 5279 of the Re- 
2 vised Statute's of the United States and Sections 930 
and 931 of tin* (’ode of Laws for the District of Co¬ 
lumbia on tin* following grounds: 

A. That hi* is not a fugitive from justice from the State 
of()hio. 

I>. That the requisition and papers issued by the Gov¬ 
ernor of the State of Ohio for extradition in this case and 
filed herein are not duly and properly authenticated. 

(’. That then* is nothing in the papers to show that the 
law has been complied with as far as the issuance of a war¬ 
rant by a Magistrate is concerned. 

D. There is no certification that there is a warrant nor 
is tin* paper properly sworn to. 

E. There is no certification or authentication that the affi¬ 
davits are proper or correct. 

F. There is no crime charged under the laws of the State 
of Ohio; nor is there substantially a crime charged. 

G. There is no allegation anywhere in the requisition 
that your respondent is a fugitive from justice nor is there 
any averment in the supporting affidavits that he is a fugi¬ 
tive from justice. 

II. That the warrant for the arrest of petitioner is now 
sworn to before a Magistrate of the State of Ohio. 
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I. That there is no afTHavit sworn to before a! Magistrate 

of the State of Ohio. j 

J. That the affidavits purporting to charge petitioner 
with a crime under the laws of the State of Ohio are not 

sworn to before a Magistrate of the State of Ohio. 

That for the above and other reasons your pe¬ 
titioner prays as follows: 

That this Honorable Court will direct to issue a Writ of 
Habeas Corpus returnable forthwith agreeable to the Code 


•> 

o 


Edgar C. 
District of 


of Laws of the District of Columbia against! 

Snyder, United Stales Marshal in and for the 
Columbia, or anv one acting for him, in whose citstodv vour 
petitioner may be found, or any one in whose custody your 
petitioner may be found, that cause may be shown if any 
exists whv he should not be discharged and set ifree imme- 
diately and be freed of his illegal and unlawful! detention; 
that he is held without legal warrant or authorization and 
should be immediatelv released and discharged.! 

ben! .mark. 

J. H. BURNETT, j 

Atty. for Petitioner . 


City of Washington, 

District of Columbia , ss: 

\ 

1, Bennie Marks, being first duly sworn on ogtli depose 
and says that I have read the foregoing petition by me sub¬ 
scribed and knows the contents thereof; that j the facts 
therein stated on my personal knowledge are! true and 
those stated on information and belief 1 believe to be true. 

BEN MARK. 


i 

Subscribed and sworn to before me this 26th day 
of Mav, A. D., 1927. 

. FRANK E. CUNNINGHAM, 

Clerk , 

By FRED C. O’CONNELL, j 

Assf\. Clerk. 

i 

Let this writ issue returnable forthwith before pie. 

F. L. SIDDONS, 

Justice. 


5/26 27. 
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Writ of Habeas Corpus. 
Filed May 31, 1927. 


* 


* 


The President of the United States to W. K. Eckerman, 

Agent of the State* of Ohio, Greeting: 

You are herein* commanded to have the bodv of Bennie 
Marks detained under vour Custodv, as it is said, together 
with the dav and cause of his being taken and detained, bv 
whatever name he may be called in the same, before the 
Honorable F. L. Siddons, one of the Justices of the Su¬ 
preme Court of the District of Columbia in Circuit Court 
Xo. 2 United States Courthouse, City of Washington (im¬ 
mediately) after the receipt of this writ, to do and receive 
whatever shall then and there be considered of in his be¬ 
half, and have then and there this writ. 

Witness the Honorable Walter I. McCoy, Chief Justice 
of said Court the 2b" day of Mav, A. D. 1927. 

[seal.] FRANK E. CUNNINGHAM, 

Clerk . 

By M. LEE ASHFORD, 

Assistant Clerk. 




.1/ arshal's IIeturn. 


Served the within named 11. E. Ackerman agent for the 
State of Ohio Personallv Mav 2b, 1927. 

EDGAR C. SNYDER, 

U. S. Marshal, I). C., 
By WM. J. KIRKLAND, 

Deputy. 

lUr/7 of Habeas Corpus. 

Filed May 31, 1927. 




# 


The President of the United States to Edward McDonnell, 
Agent of State of Ohio, Greeting: 

You are herein* commanded to have the bodv of Bennie 

• % 

Marks detained under your custody, as it is said, together 
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I 

with tlie dav and cause ; f liis being taken and detained, bv 
whatever name lie may be called in the samej before the 
Honorable F. L. Siddons one of the Justices! of the Su¬ 
preme Court of the District of Columbia in Circuit Court 
No. 2 United States Courthouse, City of Washington (im¬ 
mediately) after the receipt of this writ, to do land receive 
whatever shall then and there be considered of in his be- 

i 

half, and have then and there this writ. 

Witness the Honorable Walter I. McCoy, Chief Justice 
of said Court the 2(5" dav of Mav, A. D. 1927. 

[seal.] FRANK E. CUNNINGHAM, 

! Clerk, 

Bv M. LEE ASHFORD, 

Assistant Clerk. 
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Marshal 's R etu rn. 


Served Edward McDonnell, Agent for State of Ohio, 
personally May 26, 1927. I 

EDGAR C. SNYDER, 

U. S. Marshal, D. C., 
By EDWARD D. BOLGER, 

Deputy. 

Return of Respondents. 

Filed May 31, 1927. 


* 


* 


Come now W. A. Eckerman and Edward McDonnell, 

| # 7 

Agents of the State of Ohio and respondents herein, by 
their attornev, Pevton Gordon, United States Attorney in 
and for the District of Columbia, and bring the body of the 
petitioner, Bennie Marks, into Court, according to the tenor 
of the writ filed herein, and for cause of said petitioner’s 
detention, represent unto the Court as follows: ! 

i 

1. That Bennie Marks, petitioner herein, is in the custody 
of the respondents herein by virtue of ail order entered 
by the Honorable Chief Justice of this Court in Requisition 
Docket No. 583 on Friday, May 27th, 1927, said Order recit¬ 
ing that Bennie Marks is the identical person 1 named in 
the requisition in this cause forwarded by the! Governor 
of Ohio, an 1 said order further reciting that said Bennie 


i 
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Marks be surrendered to the resp .ndents herein as agents 
of the said State of Ohio, bv them to be conveved to the 
Countv of Summit in said state, there to answer the charge 


of breaking and entering an inhabited dwelling in 
7 the night season with intent to commit a felonv as 
set forth in said requisition papers. 


PEYTOX GORDOX. 

United Stales Attorney in and for 
the District of Columbia , Attor¬ 
ney for Respondents. 


District of Columbia, nn: 

I, Peyton Cordon, United States Attorney in and for 
the District of Columbia, do solely swear that 1 have read 
the foregoing return by me subscribed and know the con¬ 
tents thereof: that the things therein stated upon my per¬ 
sonal knowledge are true, and those matters and things 
stated upon information and belief, I believe to be true. 

PEYTOX GORDOX. 


Subscribed and sworn to before me this Mist day of May, 

A. I). 1927. 

[notarial seal.] CARLTOX G. SCHKXKHX. 

Xotanf Public, D. C. 
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Requisition 


Filed Mav 23, 1927 


The State of Ohio, 


Executive Department. 


To his Excellency the Chief Justice of the Supreme Court 
of the District of Columbia: 


Whereas, It appears by the annexed papers, which I hereby 

eertifv to be authentic and to be dulv authenticated in ac- 
• • 

cordance with the Laws of this State, that Bennie Marks 
stands charged by Complaint with the crime of Breaking 
and entering an inhabited dwelling house in the night 
season with intent to commit a felony committed in the 
County of Summit in this State, and it has been represented 
to me that he has fled from the justice of this State, and 
taken refuge within the District of Columbia. 
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Now, Therefore, Pursuant to the provisions of the Con¬ 
stitution and Laws of the United States, in such case made 
and provided, I do hereby make Requisition for the appre¬ 
hension of said Fugitive and for his delivery to Edward 
McDonnel & W. E. Eckerman, the Agents of this State, duly 
appointed and commissioned to receive himj and convey 
him to the County aforesaid, there to be dealjt with in ac¬ 
cordance with Law. 

In testimony whereof, I have hereunto subscribed my 

name and caused the Great Seal of the State of Ohio to 

be affixed, at Columbus, the 24th dav of! Max, in the 

9 vear of our Lord one thousand nine hundred and 
* 

twentv-seven. 

[seal.] ’ VIC DOXAHEY. 


Governor: 


CLARENCE J. BROWN, j 

Secretary of State. 

\ 

X. B.—This application must be accompanied by a cer¬ 
tified copy of an indictment found against the fugitive 
supporter by an affidavit setting forth the details of the 
commission of the crime: or, in absence of an! indictment, 
a certified copy of a complaint made before aiid on file in 
the office of a Justice of the Peace, which complaint mu fit 
be supported by an affidavit setting forth the details of the 
commission of the crime. All papers must be in duplicate, 
except in cases of requisitions on the State of .Michigan, in 
which cases papers must be in triplicate, and must be prop- 
erlv authenticated in accordance with the law.! 


Akron, 

Summit County , Ohio: 


Office of the Prosecuting Attornev.i 


To his Excellencv the Governor: 
Sir: 


May 23, 1927. 


I have the honor to request that you issue a| requisition 
upon the Crief Justice of the Supreme Court iof the Dis¬ 
trict of Columbia, for the apprehension and Rendition of 
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Bennie Marks who stands charged by Complaint with the 
crime of Breaking and Entering an Inhabited Dwelling 
House in the Xight Season with Intent to Commit a Felonv 
committed in this County, on the 17th day of July, 1926, 
who, to avoid prosecution, tied from the jurisdiction of this 
State, and, as I am informed, is now within the jurisdic¬ 
tion of the said District of Columbia. 

I hereby certify, that in my opinion the ends of public 
justice require that the alleged criminal bo brought to this 
State for trial; that 1 have, as l verily believe, sufficient 
evidence to secure his conviction; that there lias not 
10 been, so far as I am aware, any former application 
for a requisition for the same person, for the same 
offense which is the basis of this application. 

I further certify. That this application is not made for 
the purpose of enforcing the collection of a debt, or for any 
other private purpose whatever, and that if the requisition 
applied for be granted, the criminal proceeds shall not be 
used for any of said objects. 

And I further certify, that the offense with which the 
fugitive stands charged is a felonv, and is defined bv Sec- 
tion 12247 of the (Jenoral Code of Ohio. 

And I further certify, that the reputation of the persons 
asking the requisition are good. The delay in presenting 
this application was unavoidable, for the reason that de¬ 
fendant's whereabouts have been unknown. 

I present herewith a copy of said Complaint, duly authen¬ 
ticated; affidavit as to the purpose for which the extradi¬ 
tion of the fugitive is desired: and affidavits to the facts 
constituting the offense, by two persons having actual 
knowledge thereof. 

Said alleged fugitive is now, as I verily believe, under 
either civil or criminal arrest in said Citv of Washington, 
District of Columbia. 

I designate Edward McDonnell & W. E. Eckennan as 
propel’ persons to be appointed agents of this State, and 
certify that they have no personal interest in the arrest 
and return of said fugitive other than the proper com¬ 
pensation for their services. 

Yerv respectfullv, 

OSCAR A. HUXSICKER, 
Prosecuting Attorney, Summit County, Ohio. 
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Certified Copt/ of Affidavit. 


The State of Ohio, 

City of Akron, 

Summit County, ss: 

Before me. S. J. Cole, Clerk of the Municipal Court of 

the City of Akron, in said County, personally came W. E. 

Eckerman who, being* duly sworn according*j to law, de- 

poseth and says that Bennie Marks in coihpany with 

Walter Bender alias Walter E. Wells and Abe Warren 

alias Abe Warrashofskv late of said Countv, on or about 

the 17th dav of Julv in the vear of our Lord one thousand 
• » • 

nine hundred and twenty six, at the City of Akron, in the 
Countv of Summit aforesaid, unlawfully in the night sea- 
son of the same to-wit: about the hour of 11:00 P. M., in 
the County of Summit aforesaid, into a certain inhabited 
dwelling* house, the property of Myrtle E. Iforshee and 
Thomas W. Forshee, there situated, did unlawfully, ma- 
liciouslv and forcibly break and enter, with thei intent then 
and there and thereby, the personal property! of the said 
Myrtle E. Forshee and Thomas W. Forshee, ip said dwell¬ 
ing house, then and there being*, unlawfully to: steal, take, 
and carry away, contrary to tlie form of the statute in 
such case made and provided and against the peace and 
dignity of the State of Ohio contrary to the form of the 
Statute in such case made and provided, and Against the 
peace and dignity of the State of Ohio, and further this 
deponent saith not. 

(Signed) W. E. ECKERMAN. 

Sworn to and subscribed before me at the County afore¬ 
said this 21st day of May, in the year of our Lohl one thou¬ 
sand nine hundred and twenty seven. 

[seal. 1 S. J. COLEj, 

Clerk of the Municipal Court 

of the City pf Akron. 

j 

12 I hereby certify that the above is a tijue and cor¬ 

rect copy of the original affidavit being! in my cus¬ 
tody and possession as Clerk of said Court. 

S. J. C0LE, 

Clerk. 


i 
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Warrant. 

The State of Ohio, 

City of Akron , 

Summit County, ss: 

To any police officer of the city of Akron, in said County: 

'Whereas, the attached Complaint has been made before 

me, S. J. Cole, Clerk of the Municipal Court of the City of 

Akron, in said County, upon oath of W. E. Eckerman that 

Bennie Marks in company with Walter Bender alias Walter 

E. Wells and Abe Warren alias Abe Warrashofsky late 

of the Countv aforesaid, on or about the 17th dav of 

Julv, 1927, at the Citv of Akron, in tin* Countv of Summit, 

aforesaid, unlawfully in the night season of the same day, 

to-wit: about the hour of 11:00 I\ M., in the Countv of 

Summit aforesaid, into a certain inhabited dwelling house, 

the property of Myrtle E. Forshee and Thomas W. 

Forshee, there situated, did unlawfuilv, mabciouslv and 

• • 

forcible break and enter, with the intent then and there 
and thereby, the personal property of the said Myrtle E. 
Forshee and Thomas \V. Forshee, in said dwelling house, 
then and there being, unlawfully to steal, take, and carry 
away, contrary to the form of the statute in such case made 
and provided and against the peace and dignitv of the State 
of Ohio 

These are therefore to command you to take the said 

defendant Bennie Marks if he be found in vour Countv: if 

• • 

lie shall have fled, that von mav pursue him in anv other 

Oountv in the State, or anv State in the United States in- 

eluding the District of Columbia, and take and safely keep 

the said defendant Bennie Marks so that vou have 

* 

13 his body forthwith before our Municipal Court to 
answer the said complaint, and be further dealt with 
according to law. 

Given under my hand and seal, this 21st day of May 1927 
[seal.] S. J. COLE, 

Clerk of the Municipal Court 

of the City of Akron. 

I hereby certify that the above is a true and correct copy, 
the original warrant being in my custody and possession 
as clerk of said court. 

S. J. COLE, 

Clerk. 



11 


BENNIE MARKS VS. V.*. E. ECKERMAN ETjAL. 

I 

(Endorsed:) Municipal Court of the City of jAkron. Af¬ 
fidavit. The State of Ohio versus Bennie Marks. Break¬ 
ing & Entering in Xiglit Season. Filed May 21, 1927, 
Municipal Court, City of Akron, (). S. J. Cole, Clerk. 

State of Ohio, 

Summit County, ss: j 

i 

In the Municipal Court of Akron, Ohio. 

The State of Ohio, Plaintiff, \ 

vs. | 

i 

; 

Bennie Marks, Defendant. 

Affidavit. 

i 

Before me, S. J. Cole, the duly elected, qualified and act¬ 
ing Clerk of said Court, personally appeared Cdward Mc¬ 
Donnell who being lirst duly sworn according jto law upon 
his oath deposes and says that on or about July 17th, 1927, 
and continuously thereafter up to the present jtime lie has 
been a regularly appointed qualified and acting Detective 
in the Police Department of the City of Akron; that he 
was assigned by his superior officer, Harry Welch, Chief of 
Detectives of the Police Department of it he City of 
14 Akron, to investigate a certain burglarv and robberv 
which occurred on the 17th day of July, 1926, wherein 
the home of Mvrtle E. Forshee and Thomas W. Forshee 
located at 224 Highland Avenue in the City of Akron, Ohio, 
was broken into at about the hour of 11:00 P. M.. on said 
date, personal property consisting of one pair of diamond 
earrings of the value of $5,000.00, one diamond brooch of 
the value of $1,200.00, one diamond ring of the value of 
$3,500.00. one three diamond cluster ring of the value of 
$2,800, which said personal property was owned and be¬ 
longed to Myrtle E. Forshee and was taken from her per¬ 
son and against her will by one Bennie Marks in company 
with two other men whose names are Walter Render and 
Abe Warren alias Abe Warashofskv. Affiant farther savs 

• i • 

that the said Bennie Marks in company wit]i the said 
Walter Bender and Abe Warren alias Abe Warashofskv 
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at the time and on the date aforesaid, did unlawfully, 

maliciously and forcibly break and enter said inhabited 
• • 

dwelling house, the property of Myrtle E. Forshee and 

Thomas W. Forshee as aforesaid, with the intent then and 

there and thereby the personal property of the said Myrtle 

E. Forshee and Thomas W. Forshee in said dwelling house, 

to steal, take, and carry awav, contrary to the form of Sec- 

tion 12437 of the General Code of Ohio against the peace 

and dignity of the State of Ohio. Affiant further savs that 

on or about the 9th dav of October A. I). 1926 the said 

Bennie Marks left the City of Cleveland, Countv of Cuva- 

hoga in the State of Ohio and went to parts unknown: that 

his whereabouts have been unknown since said date and 

that the said Bennie Marks has been a fugitive from justice 

from the State of Ohio since said time and that his 

15 whereabouts have onlv recently been learned and that 

• • 

he is now under arrest in the Citv of 'Washington, 

• O 7 

District of Columbia. U. S. A. 

This affiant further says that he has full and complete 
personal knowledge of the facts constituting the crime of 
Breaking and Entering an Inhabited Dwelling House in 
the Night Season with Intent to Commit a Felonv, which 
crime is charged against the said Bennie Marks: that he 
has made a full and complete investigation of the facts con¬ 
stituting the crime charged against the said Bennie Marks 
and that demand for his rendition is made in good faith 
for the punishment of crime and not for the purpose of re¬ 
moving said fugitive to a foreign jurisdiction to serve him 
with civil process. 

EDWAR D McDOXXELL. 


Sworn to before me by the said Edward McDonnell and 

bv him subscribed in mv presence this 23rd dav of Mav 
• *1 • • 

A. D. 1927. 

[seal.] 1 S. J. COLE, 

Clerk of the ’Municipal Court 

of the Citif of Akron. 
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I 


State of Ohio, 

S u w m it Co unty, ss: 


In the Municipal Court of Akron, Ohio. 

; 

The State of Ohio, Plaintiff, 

vs. ' 

i 

Bennie Marks, Defendant. 

i 

Affidavit. 

i 

• i* * 1 * 

Before me, S. J. Cole, the duly elected, qualified and act¬ 
ing Clerk of said Court, personally appeared Lee J. Ferb- 
stein, who being first duly sworn according to law 
16 upon his oath deposes and says that lie; is one of the 
duly appointed, qualified and acting Assistant Prose¬ 
cuting Attornevs of Summit Countv, Ohio; that as such 
officer he has investigated and has personal knowledge of 
the facts constituting the crime of Breaking and Entering 
an Inhabited Dwelling House in the Night Season with In¬ 
tent to Commit a Felony, which crime is charged against 
the said Bennie Marks; that the said Bennie Marks, together 
with Walter Bender and Abe Warren alias Abe War- 
rashofskv on or about the 17th dav of Julv A. I). 19*27 at 

• • • i 

about the hour of 11 :00 P. M. on said date, entered a cer¬ 
tain inhabited dwelling house owned bv Mvrtle E. For- 
slice and Thomas W. Forshee and located at 1*2*24- Highland 
Ave., Akron. Ohio, and robbed the said Myrtle E. Forshee 
of personal property consisting of one pair of diamond 
earrings of the value of $5,000.00, one diamond brooch of 
the value of $1,200.00, one diamond ring of' the value of 
$3,500.00, one three diamond cluster ring of! the value of 
$2,800.00, contrary to the provisions of Section 1*2437 of 
the General Code of Ohio and against the peace and dignity 
of the State of Ohio. Affiant further says that ever since 
said date of July 17th, 1926, the said Bennie Marks has 
been a fugitive from justice and that his whereabouts have 
been unknown and that only recently affiant has learned 
that the said Bennie Marks is now under arrest in the City 
of Washington, District of Columbia, U. S. A„ and that de- 
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mand for his rendition is made in good faith for the punish¬ 
ment of crime and not for the purpose of removing said 
fugitive to a foreign jurisdiction to serve him with civil 
process. 

LEE J. FERBSTEIX, 

Assistant Prosecuting Attorney. 

17 Sworn to before me bv the said Lee J. Ferbstein 

and by him subscribed in my presence this 23rd day 
of May, A. I>., 1927. 

[seal. | S. J. COLE, 

Clerk of the Municipal Court 

of the City of Akron. 

State of Ohio, 

Summit County , ss: 

In the Municipal Court of Akron, Ohio. 

]'. (('. Ilovt. Presiding Judge of said Court, do herobv 
certify that S. J. Cole, who iias signed the accompanying 
aflidavits and copy of the complaint, and to which the seal 
of said court is annexed, was, on the 23rd day of July, A. 1)., 
192b. at the time the said attestation of certificate was made, 
the duly elected, qualified and acting Clerk of said Court, 
and that he is and was at said time authorized to affix the 
seal of said court, to administer oaths, and to make such 
certificate of verity to said copy of said complaint, and that 
his acts in said respect were in due form of law and by the 
proper officer. 

Signed at Akron, Summit ( ounty. Ohio, this 23rd day of 
Mav, A. 1>., 1927. 

[seal. | CARL C. HOYT, 

Presitting Judge of the Mnuicipal Court 
i of Akron , Ohio. 

State of Ohio. 

Summit ('ounty, ss: 

In the: Municipal Court of Akron, Ohio. 

I, S. J. t 'ole. Clerk of the Municipal Court of Akron, Ohio, 

in and for said Citv of Akron. Countv of Summit, do herebv 

• * • 
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certify that C. C. Hoyt, who lias signed the above cer- 
18 tificate, was on the 23rd dav of Mav A. D. 1927 at the 
time he made this certificate, the duly fleeted, quali¬ 
fied, and acting Presiding Judge of said Court, duly com¬ 
missioned and qualified. 

[seal.] S. J. COLE, 

Clerk of the Municipal] Court 

of Akron, Ohio. 

Affidavit by Com plaining Witness j. 

(To be made in all cases of forgery, embezzlement, fraud 

and false witness.) 


The State of Ohio, 

j 

Summit County, ss: 

! 

W. E. Eckerman being duly sworn, deposes that he is the 
complaining witness in the case of the State of Ohio against 
Bennie Marks the person named in the foregoing applica¬ 
tion; that the said Bennie Marks is a fugitive from justice, 
and is now, as he believes, in the District of Columbia; that 
he desires his return for the sole purpose of punishing the 
accused, and that he does not desire or expedt to use the 
prosecution for the purpose of collecting a debt or for any 
other private purpose, and will not directly or indirectly 
use the same for any of said purposes. 

W. E. ECKERMAN. 

Sworn to before me and subscribed in my presence this 
23rd dav of Mav, 1927. 

[seal.] ' THOS. H. CLARK, 

Clerk of the Court of Common Pleas, 

Summit County, Ohio. 

{ 

19 The State of Ohio, 

Summit County, ss: 

1, Oscar A. Hunsicker having been duly sworn, depose 
and say that 1 am the Prosecuting Attorney of said County; 
that the person charged by Complaint (a duly authenticated 
copy of which is attached hereto) with the crime of Breaking 
& Entering an Inhabited Dwelling House in thel Night Sea¬ 
son with intent to Commit a Felony, is a fugitive from jus- 
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lice; and that thei foregoing nppli -ation to the Governor of 
Ohio for a requisition for his rendition is made in good 
faith, with tin* sole intent to prosecute him for said offense, 
and not to secure his return to said County to afford oppor¬ 
tunity to serve him with civil process, nor for any other 
private purpose. 

OSCAR A. HUXSICKER. 

Sworn to before me and subscribed in my presence, the 
2*>rd dav of Mav. 1927. 

[seal. J ‘ THUS II. CLARK, 

( 7<'/*/»■ of the Court of Common Pleas, 

Summit County, Ohio. 

M emoranda. 

May 25, 19*27.— Warrant of Arrest upon Requisition, tiled. 

May 2b, 1927.—Order to surrender prisoner to the Agent 
of the State of Ohio. 

Receipt of \V. E. Eekerman, Agent of the State of Ohio, 
for bodv of Bennie Marks, Petitioner. 


20 


Order Quashing Writ. 
Filed dune 7, 1927. 


This cause coming on for hearing and counsel being heard 
and the matter being considered bv the Court, it is, bv the 
Court, this 7th day of June, A. D. 1927, 

Ordered that the petition be, and the same hereby is, dis¬ 
missed and tin* writ (plashed, and the petitioner remanded 
to the custodv of the respondents. 

F. L. SIDDOXS, 

Justice. 

From the foregoing order, petitioner in open Court notes 
an appeal to the Court of Appeals of the District of Colum¬ 
bia. Cost bond being set at $100.00 or $50.00 cash. 

F. L. SIDDOXS, 

Xo objection as to form. Justice. 

JAMES A. O’SHEA, 

J. IT. BURXETT, 

Attys. for Petitioner. 
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June 21, 1927. 
tiled. 


i 

Memorandum. 

\ 

—Undertaking on appeal approved and 

i 

| 

Assignments of Error. 

! 

Filed June 22, 1927. j 


* 




* 


The petitioner having appealed to the Court jof Appeals 
from the judgment entered herein on the 7th day of June, 
1927, hereby assigns the following errors:— 

21 The Court erred:— j 

1. In dismissing the petition and remanding tlie 
petitioner to the custody of the respondents. 

2. In refusing to discharge the petitioner. 

3. In holding that the requisition and papers issued by 
the Governor of the State of Ohio in Case Number 588 com¬ 
ply with the Constitution of the United States. 

4. In holding that the said requisition and papers issued 
by the Governor of the State of Ohio comply wjith the lie- 
vised Statutes of the United States, particularly Sections 
5278 and 5279 thereof. 

5. In holding that the said requisition and papers issued 

by the Governor of the State of Ohio comply with the Code 
of Laws of the District of Columbia particularly Sections 
930 and 931 thereof. j 

6. In holding that the Clerk of the Municipal Court of 
the City of Akron, State of Ohio was and is a magistrate 
within the meaning of the Revised Statutes of the United 
States, particularly Sections 5278 and 5279 thereof. 

7. In holding that the said requisition and papers issued 
bv the Governor of the State of Ohio were duly and prop- 
erlv authenticated. 

8. In holding that the warrant in the said Requisition and 
papers was properly sworn to. 

9. In holding that the affidavit on said Requisition and 
papers, purporting to charge petitioner with a crime under 
the laws of the State of Ohio, was properly sworn to before 

i 

a Magistrate of the State of Ohio. 


i 
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10. In lidding that the affidavit purporting to charge ail 
offense against the laws of the State of Ohio was 

22 sworn to before a Magistrate of the State of Ohio 
as required hv the Revised Statutes of the United 
States particularly Sections 5278 and 5279 thereof. 

11. In taking judicial notice of the Statutes and Laws of 
the State of ()hio. 

12. In holding that the proceedings in Requisition No. 
588 and proceedings herein were in accordance with the 
Constitution of the United States. 

13. In holding that the petitioner was not deprived of his 
liberty without due process of law. 

14. In holding that Sections 930 and 931 of the Code of 
Laws in and for the District of Columbia are Constitutional. 

JAMES A. O'SHEA, 

J. H. BURNETT, 

Attorneys for Appellant. 

Service accepted this 22 dav of June, A. D„ 1927. 

NEIL BURKIXSHAW, 

Asst. (\ S. A tty., Atty. for Appellees. 

Designation of Record. 


Filed June 22, 1927. 


The appellant by his attorneys hereby designates the 
following parts of the record to be included in the Tran¬ 
script of Record to he tiled in the Court of Appeals: 
23 1. The requisition of the Governor of Ohio in case 

number 588. 

2. Memo: Warrant of Arrest upon requisition. 

3. Memo: Order to surrender petitioner. 

4. Memo: Receipt of W. E. Eckerman for body of peti¬ 
tioner. 

5. The petition. 

6. The writ of habeas corpus. 

7. The return made to the above writ by W. E. Ecker¬ 
man and Edward McDonnell, agents of the State of Ohio. 

8. The judgment of June 7, 1927, dismissing the petition 
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and quashing the writ, remanding the petitioner and not¬ 
ing of an appeal. 

9. Memo, of appeal bond for costs. 

10. Assignments of Error. 

11. This designation of record. 

JAMES A. O’SHEA, 

J. H. BURNETT, 

Attorneys for Appellant . 


Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

T, Frank E. Cunningham, Clerk of the Suprerrie Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 23, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this tran¬ 
script in the Matter of Bennie Marks for Habeas Corpus, 
Habeas Corpus No. 1427, as the same remain^ upon the 
files and of record in said Court. 


In testimonv whereof, 1 hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 8th day of July, 1927. 

FRANK E. CUNNINGHAM, 

! Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 4620. Bennie Marks, appellant, vs. W. E. Eckerman 
et al. Court of Appeals, District of Columbia. Filed Jul. 
14, 1927. Henry W. Hodges, clerk. 


(7221) 


i 

! 

i 

i 

i 








« *»—«» y « y i 




ZR&ZiS+~*- 

/? _*r r 



the ©mart nf Appe 


OF THE DISTRICT OF COLUMBIA. 

r 

April Term, 1927 



No. 4620 


BENNIE MARKS, Appellant, 

. i 

W. E. ECKERMAN AND EDWARD McDONNELL, 
AGENTS FOR THE STATE OF OHIO. 



i 


APPEAL, FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLANT* 


- James A. O'Shea, 

John H. Burnett, 

Attorneys for Appellants 


PWNTZD *Y THE LAW REPORTER PRINTING COMPART. WASHINGTON, D. C. - 









Ktt ttjr ©curt of Appeals 

OF THE DISTRICT OF COLUMBIA. 

April Term, 1927 

i 

• i 

I 

i 

i 
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BENNIE MARKS, Appellant, 
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\V. E. ECKERMAN AND EDWARD McDONNELL, 
AGENTS FOR THE STATE OF OHIOL 


Appeal from the Supreme Court of the District of Columbia 


BRIEF FOR APPELLANT 

. * ; 

i 

! S,~ 

I 

i 

STATEMENT OF FACTS 

Bennie Marks* hereinafter referred to as appellant, 
was charged by the State of Ohio with violation: of Sec¬ 
tion 12347 of the General Code of Ohio; this offense was 
a felony and constituted unlawful entry into ah inhab¬ 
ited dwelling in the night season with intent to commit 
the offense of larceny. 

The Governor of Ohio forwarded extradition papers to 
the Chief Justice of the Supreme Court of the District 

i 
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of Columbia, requesting the surrender of appellant to the 
State of Ohio. 

Appellant was given a hearing thereon and the Chief 
Justice ordered him surrendered to W. E. Eckerman and 
Edward McDonnell, agents of the State of Ohio, who are 
hereinafter referred to as appellees. 

Thereupon appellant sued out a writ of habeas corpus 
against appellees. Appellant at the hearing upon said 
writ contended that because there had been no indict¬ 
ment returned against him in Ohio, the extradition pa¬ 
pers were insufficient. The basis thereof being that the 
affidavit charging the appellant with a felony had not 
been and was not made before a Magistrate of the State 
of Ohio as required by Section 5278 of the Revised 
Statutes of the United States. The Clerk of the Munici¬ 
pal Court of the City of Akron was the officer before 
whom the affidavit charging appellant with burglary was 
made. 

This objection to the extradition papers was over¬ 
ruled by the lower court; the writ of habeas corpus was 
quashed and appellant excepted. 

Appellant further contends that the action of the 
Chief Justice sitting as an executive in extradition mat¬ 
ters was unconstitutional in that the Chief Justice of the 
Supreme Court of the District of Columbia is a judicial 
officer of the Government and he thereby is incapacitated 
and barred from acting and sitting as an executive officer 
of the Government. 

Assignments of Error 

The Court erred:— 

1. In dismissing the petition and remanding the pe¬ 
titioner to the custody of the respondents. 

2. In refusing to discharge the petitioner. 

3. In holding that the requisition and papers issued 
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bv the Governor of the State of Ohio in Case Number 

V 

58S comply with the Constitution of the United States. 

4. In holding that the said requisition and papers 

issued by the Governor of the State of Ohio comply with 
the Revised Statutes of the United States, particularly 
Sections 5278 and 5279 thereof. j 

5. In holding that the said requisition and papers 
issued by the Governor of the State of Ohio comply with 
the Code of Laws of the District of Columbia, particu¬ 
larly Sections 930 and 931 thereof. 

6. In holding that the Clerk of the Municipal! Court 
of the City of Akron, State of Ohio, was and is a hiagis- 
trate within the meaning of the Revised Statutes lof the 
United States, particularly Sections 527S and; 5279 
thereof. 

7. In holding that the said requisition and papers is¬ 

sued by the Governor of the State of Ohio were du;ly and 
properly authenticated. j 

8. In holding that the warrant in the said Requisition 
and papers was properly sworn to. 

9. In holding that the affidavit on said Requisition 
and papers, purporting to charge petitioner with a! crime 
under the laws of the State of Ohio, w'as properly j sworn 
to before a Magistrate of the State of Ohio. 

10. In holding that the affidavit purporting to charge 
an offense against the laws of the State of Ohio was 
sworn to before a Magistrate of the State of Ohio as re¬ 
quired by the Revised Statutes of the United States, par¬ 
ticularly Sections 5278 and 5279 thereof. 

11. In taking judicial notice of the Statutes and Laws 

of the State of Ohio. j 

12. In holding that the proceedings of the Requisition 
No. 5S8 and proceedings herein were in accordance with 
the Constitution of the United States. 

13. In holding that the petitioner was not deprived of 
his liberty without due process of law\ 


i 
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14. In holding that Sections 930 and 931 of the Code 
of Laws in and for the District of Columbia are Consti¬ 
tutional. 


ARGUMENT 

The first question to be determined by the Court is— 
Is the Clerk of the Municipal Court of the City of Ak¬ 
ron, Ohio, a Magistrate within the meaning of Section 
52/S of the Revised Statutes of the United Stains? 

Appellant's contention below was and it now is that 
the affidavits (R. 9, 11, 12. 13.) charging the appellant 
with an offense in the State of Ohio were not sworn to 
before the proper officer. The Clerk of the Municipal 
Court of Akron is not a Magistrate within the meaning 
of Section 527S. Revised Statutes. 

The extradition papers themselves, under the seal of 
the State of Ohio and the signature of the Governor 
thereof, set forth that “in absence of an indictment a 
certified copy of a complaint made before and on file in 
the office off a Justice of the Peace, which complaint 
must be supported by an affidavit setting forth the de¬ 
tails of the commission of the crime." must accompany 
the application forwarded to the Chief Justice of the 
Supreme Court of the District of Columbia. (R. 7.) 

We see that the State of Ohio has. through its Gover¬ 
nor. set forth the officer before whom the complaint and 
affidavit as required by Section 527S. Revised Statutes, 
should be made. 

The State of Ohio bv such declaration has stated to 

V 

the District of Columbia that the proper officer before 
whom such affidavit and complaint was to be made was 
and is a Justice of the Peace of the State of Ohio. Yet 
that State asks the District of Columbia to honor requisi¬ 
tion papers based upon an affidavit and complaint sworn 
to before the Clerk of the Municipal Court of Akron, 
Ohio. 
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Under the statutes of Ohio, the Clerk of the Municipal 
Court of Akron, Ohio, does not possess the powers of a 
Magistrate. Paragraph 1579, Section 536, Ohio Code 
(1926). He has but “the powers” and “duties of the 
Clerk of the Police Court.” 

The powers and duties of the Clerk of the Police Court 
as set forth in paragraph 4594 of the Ohio Code are as 
follows: 


“When an affidavit is filed with him for:a peace 
warrant, search warrant, or charging any person 
with the commission of an offense, the Clerk of the 
Police Court shall have power to issue a warrant 
under seal of such court to arrest the accused or 
search the place prescribed. He may admit to bail 
any person accused of a misdemeanor or violation of 
an ordinance for his appearance at the next sitting 
of the Police Court or Mayor as the case may be, 
and the bond shall continue until the case is finally 
disposed of. He may admit to bail any person ac¬ 
cused of a felony when the amount of the bail has 
been fixed by the Court or Mayor as the case may 
be, and he may appoint deputies. * * * ” j. 

The Clerk of the Municipal Court had an affidavit 
filed in his office charging appellant with the offense of 
burglary. He thereupon issued a warrant for the arrest 
of appellant. This was perfectly proper. 

Rosanski vs. State. 106, Ohio St. 442, 451; 140 N. E., 
370,372. | 

But the Clerk of the Municipal Court of Akron did 
not, when he filed the affidavit and issued the warrant, 
act as a Magistrate. For, in the Opinions of the Attor¬ 
ney General of Ohio, 1920, p. 233, it was held that a 
Mayor or Magistrate may not hear or determine a crim¬ 
inal case unless there has been an affidavit filed charg¬ 
ing the accused with commission of a crime anc} a war¬ 
rant has been issued in pursuance thereof. Thus^ w r e see 


i 


i 
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a Clerk s duties are ministerial The Mayor or Magis¬ 
trate determines whether or not the warrant should have 
been issued and whether or not there is probable cause 
to believe that a felony has been committed. Rosanski 
vs. State, supra, p. 451. 

The Supreme Court of the State of Ohio, in the Ro¬ 
sanski case, supra, at p. 449 said: 

“* * * The latter section (13496) reads as follows: 

“‘When an affidavit charging a person with an 
offense is filed with a Justice of the Peace, Mayor 
or Police Judge, if he has reasonable ground to be¬ 
lieve that the offense charged has been committed, 
he shall issue a warrant for the arrest of the 
accused.’ 

“It will be seen, therefore, that this section re¬ 
quires that the Magistrate shall have reasonable 
ground to believe that an offense has been com¬ 
mitted. * * * ” 

Continuing at p. 451: 

“ * * * The legislature has recognized the su¬ 
perior privilege of the person requiring that an 
affidavit for a warrant of arrest of the person shall 
be made upon knowledge and that the Magistrate 
shall have reasonable ground to believe that the 
offense charged has been committed. * * * ” 

The clerk is not the person, therefore, to determine 
whether the warrant shall issue. He must issue it. The 
Magistrate then determines its sufficiency. The clerk 
has authority only to affix the seal of the Court thereto 
and to issue the same. The clerk's duties are ministerial 
only. He has no discretion or judicial authority what¬ 
soever. 

The clerk of the Municipal Court was the proper offi¬ 
cer before whom to swear to an affidavit charging a 
felony in order that a warrant might issue. But such 
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clerk could not determine whether the affidavit was suffi¬ 
cient and charged a crime. The Rosanski case, supra, 
holds that the Magistrate is to do that. The clerk is 
simply an officer before whom oath may be made that a 
felony was committed so that such clerk may issue a 
warrant immediately on such affidavit. He is not a 

i 

Magistrate in any sense of the word, nor does he have 
or possess any judicial authority. 

As stated by the Supreme Court of Florida in Ex parte 
Powell, 20 Florida S07, S10, after a review of thp case of 
Kentucky vs. Denison, 24 How. 66: 


<( * 


u 


As Judge Tanley remarks: 

The Governor of a State could not, j upon a 
charge made before him, demand a fugitive.’ 

“An affidavit made before a Notary Public or 
other ministerial officer or person having no judicial 
authority, would not authorize the Governor to 
make the demand. It is well known that in every 
State persons who are not Magistrates are empow¬ 
ered to certify the acknowledgment of deeds and to 
administer oaths, and so it cannot be presumed'that 
because an oath is taken the person certifying it is 
a judicial officer, and that it is taken in thfe course 
of the administration of justice in a criminal prose¬ 
cution. The act of Congress is explicit, that the 
'charge’ must be made * * * by the executive 


authority in aid of the judicial authority in 
istering law r s for the punishment of crime.” 


admin- 


This case was cited and followed by the Oklahoma 
Court, Ex parte Owen, 136 Pac. 197, 198 (10 Oklahoma 
Cr. 284). At p. 200 of the opinion the Court said: 


u * 


* The statutes of the State of Iowa were 
offered in evidence, and from them it appears that 
a Notary Public has no judicial power except to 
swear witnesses and take depositions, which powers 
are given him by the law merchant. 
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“Therefore, under the authorities heretofore 
quoted, we have no discretion, but must hold that 
the affidavit in the case does not comply with the 
Statutes, and is not worth any more than so much 
blank paper.” 

In State vs. Chase (Florida), 107 So. 541, 544. the 
Court held that an affidavit before a Notary was insuffi¬ 
cient. 

The clerk of the Municipal Court of Akron, Ohio, is 
somewhat more than a Notarv. But his duties are min- 
isterial. He has no judicial discretion in accepting for 
filing or in the issuance of a warrant. By Statute, when 
an affidavit charging a felony is filed in his court, he 
must issue a warrant of arrest. 

The Magistrate or Mayor of the Court thereafter hears 
and determines whether or not the affidavit is sufficient 
and whether or not there has been an offense committed. 
Rosanski vs. State, supra; Op. of Attorney General of 
Ohio. 1920, p. 233. 

Therefore, the affidavit purporting to charge the ap¬ 
pellant with a felony was not sworn to before a proper 
officer. Consequently the lower court erred in dismissing 
the petition for writ of habeas corpus, in quashing the 
writ and in remanding appellant to the custody of ap¬ 
pellees. The case should be reversed. 

Respectfully submitted, 

James A. O'Shea, 

John H. Burnett, 

Attorneys for Appellant , 
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STATEMENT OF FACTS 

i 

• j 

Bennie Marks, hereinafter referred to as appel¬ 
lant, was charged by the State of Ohio with viola¬ 
tion of Section 12347 of the General Code of Ohio; 
this offense was a felony and constituted unlawful 
entry into an inhabited dwelling in the night season 
with intent to commit the offense of larceny, j 
The Governor of Ohio forwarded extradition 
papers to the Chief Justice of the Supreme Court 
of the District of Columbia, requesting the; sur¬ 
render of appellant to the State of Ohio. 

68896—27 (1) 
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Appellant was given a hearing thereon and the 
Chief Justice ordered him surrendered to W. E. 
Eckerman and Edward McDonnell, agents of the 
State of Ohio, who are hereinafter referred to as 
appellees. 

Thereupon, appellant sued out a writ of habeas 
corpus against appellees. Appellant at the hear¬ 
ing upon said writ contended that because there 
had been no indictment returned against him in 
Ohio, the extradition papers were insufficient, the 
basis thereof being that the affidavit included in 
the extradition papers charging the appellant with 
a felony had not been and was not made before a 
Magistrate of the State of Ohio, as required by 
Section 5278 of the Revised Statutes of the United 
States. The Clerk of the Municipal Court of the 
Citv of Akron was the officer before whom the affi- 
davit charging appellant with burglary was made. 

This objection to the extradition papers was 
overruled by the lower court, the writ of habeas 
corpus was quashed, appellant excepted, and an 
appeal noted to this Court. 

ARGUMENT 

I 

The only assignment of error urged by appellant 
in his brief raises the question of whether the Clerk 
of the Municipal Court of the City of Akron, Ohio, 
is a magistrate within the meaning of Section 5278 
of the Revised Statutes of the United States. 
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The extradition papers did not include an in¬ 
dictment. Instead, affidavits (Rec. pp. 9, 11, 12, 
and 13) sworn to before the Clerk of the Municipal 
Court of Akron were included charging appellant 
with the offense of unlawful entry into an inhabited 

i 

dwelling in the night season with intent to commit 
the offense of larceny. 

A simple test has been provided by the United 
States Supreme Court in Compton v. Ala, 214 


U. S. 1, to determine whether a person may be 
regarded as a magistrate for purposes of extradi¬ 
tion. At page 7 the Court says: 


Could a notary public be deemed a magis¬ 
trate in Georgia? If so, Section 5278 Of the 
Revised Statutes was satisfied; for that 

STATUTE MUST BE HELD TO MEAN THAT 4 PER¬ 
SON MAY BE REGARDED AS A MAGISTRATE, BEFORE 
WHOM THE REQUIRED AFFIDAVIT CAN BE MADE, 
IF HE IS SO REGARDED UNDER THE LAW Oi" THE 
STATE WHERE THE ALLEGED CRIME WAS; COM¬ 
MITTED. ! 


On the question of whether the clerk of the Akron 
Municipal Court is a person before whom the re¬ 
quired affidavit can be made, the attention of the 
Court is directed to Paragraph 1579, Section 526, 
and to Paragraph 4594 of the Ohio Code (1926). 
The first Paragraph gives the Clerk of the Mpnici- 
pal Court the powers and duties of the Clerk of the 


Police Court. The second is as follows: 


When an affidavit is filed with him j for a 
peace warrant, search warrant, or charging 

i 


i 


i 
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any person with the commission of an 
offense, the Clerk of the Police Court shall 
have power to issue a warrant under seal of 
such court to arrest the accused or search the 
place prescribed. He may admit to bail any 
person accused of a misdemeanor or viola¬ 
tion of an ordinance for his appearance at 
the next sitting of the Police Court or Mayor, 
as the case may be, and the bond shall con¬ 
tinue until the case is filially disposed of. 
He may admit to bail any person accused of 
a felonv when the amount of the bail has been 

•j 

fixed by the Court or Mayor, as the case may 
be, and he may appoint deputies. * * * 

On the basis of the foregoing dicta of the United 
States Supreme Court, taken with the statutes of 
the State of Ohio, it is earnestly submitted that the 
Clerk of the Municipal Court of Akron is a magis¬ 
trate within the requirements of the extradition 
laws of the United States. The Supreme Court 
says that one must be considered a magistrate be¬ 
fore whom the required affidavit can be made. The 
laws of the State of Ohio specifically confer this 
power on the Clerk of the Akron Police Court. 
Therefore, the affidavit included in the extradi¬ 
tion papers is to be considered adequate in the 
premises. 

The views of the United States Supreme Court 
on the question of what constitutes a magistrate 
under Section 5278 of the Revised Statutes, as con¬ 
tained in the Compton case, cited supra, are as 
follows: 
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The record shows that the affidavit, a copy 
of which accompanied the requisition of the 
Governor or Georgia, was made, as we have 
already said, before a notary public.! Was 
that sufficient under 5278 of the Revised 
Statutes requiring an affidavit to be made 
before a “magistrate”—that is, before one 
who could properly be deemed a magistrate 
within the meaning of the law of the State 
under whose authority he acts as notary pub¬ 
lic and in which his duties are discharged? 
In a general sense a magistrate is a public 
civil officer, possessing such power—legisla¬ 
tive, executive, or judicial—as the govern¬ 
ment appointing him may ordain. In a nar¬ 
row sense a magistrate is regarded—perhaps 
commonly regarded—as an inferior judicial 
officer, such as a justice of the peace. 2 
Bouvier Law Die. 92. But the appellation 
of magistrate “is not confined to justices of 
the peace and other persons, ejusdem generis, 
who exercise general judicial powers^ but it 
includes others whose duties are strictly ex¬ 
ecutive.” Anderson’s Dictionary of Law, 
643, 644. In Gordon v. Hobart, 2 Sumner, 
401, 405, the question was whether an aider- 
man of Philadelphia, who was invested by 
law with all the powers and authority of a 
justice of the peace, was not to be deemed in 
the strictest sense a magistrate within the 
meaning of a statute relating to the acknowl¬ 
edgment of deeds “before a justice!of the 
peace or magistrate.” Mr. Justice Story 
said that the alderman was to be deemed a 
magistrate within the statute referred to, 
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“for,” said he, “I know of no other definition 
of the term ‘magistrate’ than that he is a 
person clothed with power as a public civil 
officer”—citing 1 Black. Com. 146. 

Could a notary public be deemed a magis¬ 
trate in Georgia? If so, p. 52ts of the 
Revised Statutes was satisfied; for that 

STATUTE MUST BE HELD TO MEAN THAT A 
PERSON MAY BE REGARDED AS A MAGISTRATE, 
BEFORE WHOM THE REQUIRED AFFIDAVIT CAN BE 
MADE, IF HE IS SO REGARDED UNDER THE LAW OF 
THE STATE WHERE THE ALLEGED CRIME WAS 

committed. Upon looking into the Code of 
Georgia we find that provision is made for 
the appointment of notaries public by the 
judges of the Superior Courts, on the recom¬ 
mendation of the grand juries of the several 
counties. Their term of office is four vears, 
and thev are commissioned bv the Governor, 
and are “ex officio justices of the peace, and 
shall be removable on conviction for mal¬ 
practice in office.” 2 Code of Georgia, p. 
4052, p. 982. They are designated as com¬ 
missioned notaries public. And it is further 
provided that “Justices, and Notaries Pub¬ 
lic who are ex officio justices of the peace 
shall keep separate dockets of all civil and 
criminal causes disposed of by them,” and 
“lay their dockets before the grand juries of 
their respective counties on the first day of 
each term of the Superior Court for inspec¬ 
tion.” Ib. 1895, p. 93. 

In view of these provisions of the Code of 
Georgia, we hold that the notary public, be¬ 
fore whom the affidavit in that State was 
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made, may be regarded as a magistrate 
within the meaning of par. 5278 of the Re¬ 
vised Statutes of the United States. Such, 
it must be assumed, was the view of the Gov¬ 
ernor of Alabama when issuing his warrant 
of arrest under the authority of that statute. 
When it appears, as it does here, that the 
affidavit in question was regarded by the 
executive authority of the respective States 
concerned as a sufficient basis, in latv, for 
their acting—the one in making a requisi¬ 
tion, the other in issuing a warrant for the 
arrest of the alleged fugitive—the judiciary 
should not interfere, on habeas corpus, and 
discharge the accused, upon technical 
grounds, and unless it be clear that what was 
done was in plain contravention of law. 

The Supreme Court of Ohio, in Rosenski vj State, 

106 O. St. 442, and 140 N. E. 370, decided December 

29, 1922, took occasion to pass on the Ohio practice 

of initiating criminal prosecutions by the filing of 

| 

an affidavit before the Clerk of the Municipal Court. 

The opinion says: 

It requires no word picture to show how 
disastrous it would be to require that in all 
instances the judges of the Municipal Court, 
or other courts having clerks, be found before 
a warrant can be issued for the arrest 6f per¬ 
sons accused of offenses against our criminal 
laws. To so hold would facilitate the escape 
of criminals, and to require a preliminary 
hearing in each case before issuing process 
would be so burdensome as to render difficult 
if not impossible the administration of crim- 
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inal justice. The existing practice having 
been of so long standing and so universally 
acquiesced in, this court would not be justi¬ 
fied in overthrowing the practice at this time 
without legislative action. So far we have 
discussed only general laws. It will be 
found, however, that Section 4594, General 
Code, gives special authorization to the Clerk 
of the Police Court to issue search warrant 
process. That Section reads as follows: 
* * *. This statute would also have to be 
declared unconstitutional in order to sustain 
the contentions of plaintiffs in error. 

II 

Appellant in his brief sets forth that the extradi¬ 
tion papers themselves contain the statement that 
“in absence of an indictment a certified copy of a 
complaint made before and on file in the office of a 
Justice of the Peace, which complaint must be sup¬ 
ported by an affidavit setting forth the details of the 
commission of the crime,” must accompany the ap¬ 
plication for the extradition papers. 

It is submitted by counsel for the appellee on this 
point: 

First, that this is tantamount onlv to an instruc- 
✓ * 

tion to prosecuting officials throughout the State of 
Ohio as to the usual manner of making application 
to the Governor of that State for the preparation of 
an extradition demand on the executive authority of 
another commonwealth. 

Second, that this is merely a technical require¬ 
ment of the executive authority of the State, of no 



i 

I 

* ; 

i 

i 

I 

i 

legal significance whatever, and designed solely to 

i 

procure a necessary record on which the extradi¬ 
tion demand may be based, and has been waived by 
the Governor of the State of Ohio in asking for the 
extradition of the appellant herein on the affidavit 
contained in the extradition papers. 

Third, that interstate rendition is accomplished 
altogether under 5278 of the Revised Statutes of 
the United States and not pursuant to any state law 
on the subject. 

III j 

Appellant contends that the affidavit contained 
in the extradition papers is not adequate and that 
the Clerk of the Municipal Court of the State of 
Ohio acted ministerially and not judicially. The 
answer is that the Ohio law on the subject, as cited 
above, makes him the appropriate person to initiate 
criminal prosecutions, and since such is the case, 
the requirements of 5278 must be satisfied.! Fur¬ 
thermore, it is to be doubted that the Clerk is acting 
in a ministerial capacity when the letter of the law 
specifically recites that he “ shall have power to 
issue a warrant under seal of such court to arrest 

i 

the accused * * V’ The statute apparently 
vests in this officer some discretion in the premises. 

IV j 

i 

. i 

The question of whether an affidavit was ade¬ 
quate under the terms of 5278 of the Revised Stat¬ 
utes of the United States has been before the 
Federal Courts at a much earlier date. The cir- 
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cumstances of that case (In re Keller , 36 Fed. 681) 
and the case now before this Court are analogous. 
And, if it is not too repellent to the line of reason¬ 
ing adopted by appellees in the preceding chapters 
of this brief, it might be well to call the attention 
of this Court to the opinion in that case, wherein 
it was held that an affidavit made before the Clerk 
of the Municipal Court was presumptively made 
before the presiding Judge of that Court and, 
under the statute, sufficient for extradition: 

Two questions are presented for determi¬ 
nation; one a question of law, the othei* a 
question of fact. I will consider the ques¬ 
tion of law first. An attack is made upon 
the affidavit which accompanied the papers 
presented with the requisition or demand 
to the Governor of Minnesota, and it is 
claimed, in the first place, that this affidavit 
was not made before a magistrate. The war¬ 
rant of the Governor of the State recited the 
fact that the requisition had been made by 
the Governor of the State of Wisconsin, 
based upon the affidavit made before a mag¬ 
istrate, charging that the accused had com¬ 
mitted the crime of embezzlement, specify¬ 
ing that it was embezzlement of money. The 
affidavit, charging the commission of the 
crime within the city of Milwaukee, reads 
as follows: 

i 1 State of Wisconsin, Municipal Court, 
City of Milwaukee. Alexander I. Blade, 
being duly sworn, on oath complains to the 
Municipal Court of Milwaukee County that 
Siegmund Keller on or about the 1st day of 
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October, 1888, at said city of Milwaukee, in 
said county, was then and there the clerk, 
servant, and employee of A. Blade, Son & 
Co.; and he, the said Siegmund Keller, not 
being then and there an apprentice,! nor a 
person under the age of 16 years, and while 
he was so employed did (and so forth) J Sub¬ 
scribed and sworn to before me this Tjth day 
of November, 1888. Alexander I. Blade. 
Julius Meigelwich, Clerk of the Municipal 
Court.” j 

This affidavit is certified by the Governor 
of the State of Wisconsin in his requisition 
to be an authentic copy. It also has the cer¬ 
tificate of the clerk of the municipal court 
that it is a copy of the original on file in that 
court. I say an attack has been made upon 
this affidavit that it is not taken before a 
magistrate, as prescribed by the act of con¬ 
gress. Upon its face the affidavit appears to 
have been taken in the municipal court, the 
oath being administered by the clerk of the 
court, who at the bottom states that fact. 
The oath was administered in the municipal 
court by the clerk. The presumption is that 
it was made before the presiding officer of 
that court, for by the supplement to the Re¬ 
vised Statutes of the State of Wisconsin, 
par. 2499, the municipal court of the city and 

countv of Milwaukee as heretofore estab- 
•/ 

lished is continued. By previous statdte the 
municipal court was provided for. ft was 
enacted that this court shall be a court of rec¬ 
ord and have a clerk and that was done at 
the expense of the city of Milwaukee.! The 
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municipal court consists of a judge, who shall 
be elected as provided for in this act, and a 
clerk of the court. And, upon the face of 
these papers, it appears that this affidavit 
was taken in the municipal court, made be¬ 
fore the court, made in the presence of a 
presiding officer or magistrate. “Before” 
means “in presence of.” The oath being 
administered, as certified to bv the clerk of 
the court, in criminal proceedings for em¬ 
bezzlement in the court by a law having cog¬ 
nizance and jurisdiction of such offenses, it 
seems to me that that attack upon the affidavit 
must fail. 

y 

On the basis of the foregoing, counsel for appel¬ 
lees submit that the Court below was right in its 
judgment and that the decision should be affirmed. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney, 

! Neil Burkinshaw, 

Assistant Uiiited States Attorney, 

Attorneys for Appellees . 
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